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PER WASEEM AHMED, ACCOUNTANT MEMBER:

The captioned appeal has been filed at the instance of the Assessee
against the order of the Learned Commissioner of Income Tax (Appeals)-9,
Vadodara [Ld.CIT(A) in short], dated 31/12/2014 arising in the matter of
assessment order passed under s. 143(3) of the Income Tax Act, 1961 (here-in-
after referred to as "the Act") dated 22/12/2011 relevant to Assessment Year
(A.Y) 2009-10.
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The assessee has raised the following grounds of appeal:

1.1 The order passed u/s.250 on 31/12/2014 for A.Y.2009-10 by CIT, (A)-9, Abad levying
penalty of Rs. 10 lakh in respect of excess stock found during survey is wholly illegal,
unlawful and against the principles of natural justice.

1.2 The Ld. CIT(A) has grievously erred in law and or on facts in holding that the
appellant was not interested in pursuing the appeal and thereby disposing of the
same ex-parte.

1.3 The Ld CIT(A) has failecTto appreciate that the hearing of the appeal used to
adjourn for one or the other reason such as details not ready or the concerned CIT(4)
was not available after recess etc. The AR of the appellant Shri Vivek Chavda
Advocate had attended the office of CIT(A) in afternoon on 11-12-2014, though the
notice dt 2-12-2014 fixing hearing on 11-12-2014 was received by his office on or
about 1-00 pm but the CIT(A) was not available and clerk had stated that a fresh
notice would be iisued. Thus there was no deliberate "non-attendance” as alleged by
CIT(A)

2.1 The Ld.CIT(A) has grievously erred in law and or on facts in upholding the penalty
of Rs.10 lakh as suppression of stock of Rs.27,18,000 though the appellant had fully
explained with evidence the difference between the physically inventory and book
stock.

2.2 That in the facts and circumstances of the case as well as in law, the I1d. CIT(A)
ought not to have confirmed penalty of Rs. 10 lakh u/s.271(l)(c).

3.1 With prejudice to above and in the alternative, the penalty of Rs.10 lakh
levied by AO and confirmed by CIT(A) is highly excessive and calls for
reduction.
1t is therefore prayed that the penalty of Rs. 10 lakh levied by the AO and confirmed by CIT(A)

should be deleted

2. At the outset, it was observed that the Ld. CIT(A) decided the appeal ex
parte vide order dated 31.12.2014 due to non-appearance of the assessee and
its authorized representative. Against the impugned ex parte order of Ld.
CIT(A) assessee filed an appeal before us and pleaded in the ground of appeal
that the AR appeared before the Id. CIT-A on the last date of hearing, i.e., 11-
12-2014 but the Id. CIT-A was not available. The clerk of the Ld. CIT-A stated

that the fresh notice for the hearing would be issued. As such the assessee
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claimed that non-appearance before the Id. CIT-A was not deliberate.
Accordingly, the Id. AR before us prayed to restore the matter to the file of Id.
CIT(A) for fresh adjudication by the law.

3. On the other hand, the Id. DR agreed to remand the matter to the Id.

CIT(A) for fresh adjudication as per the provision of law.

4, Heard both the parties and perused the materials available on record.
Considering the facts and the circumstances as discussed above, we are of the
view that Ld. CIT(A) should have given another opportunity to the assessee to
appear before him in the interest of justice and fair play to explain his points of
contentions. Therefore, in this view of the matter, we are inclined to remit the
matter back to the file of Ld. CIT(A) with the direction to decide the issue raised
by the assessee after giving a reasonable opportunity of being heard to it. It is
needless to say that the assessee should co-operate in the appellate proceeding
and attend the hearing as and when required by Ld. CIT(A). Hence, this ground

of assessee’s appeal stands allowed for statistical purpose.

5. In the result, for statistical purpose, the appeal of the assessee is treated

as allowed.

Order pronounced in the Courton 19/06/2019 at Ahmedabad.

-Sd- -Sd-
(A.D. JAIN) (WASEEM AHMED)
VICE PRESIDENT ACCOUNTANT MEMBER
(True Copy)
Ahmedabad; Dated 19/06/2019

Manish
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